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Introduction

The applicant, Beares Furnishers, sought an order reviewing and setting aside the
arbitration award issued by the second respondent (the commissioner) under the
auspices of the CCMA. In terms of that arbitration award the commissioner found the
dismissal of the third respondent, a former employee and credit manager of the
applicant, to have been substantively unfair and ordered the applicant to compensate
her in the amount of R43 576.00. For ease of reference the third respondent is referred

to as the “the employee” hereinafter.

Background facts

The employee who was prior to her dismissal employed as credit manager was
dismissed for misconduct related to gross negligence and poor customer service. The
applicant contended that the employee had at the time of the disciplinary hearing a

previous record of misconduct related to poor customer service. The disciplinary action
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against the employee arose from two transactions which the employee performed with a
customer, Mr Smith. Before dealing with facts related to the two transactions the court
needed to deal first with the operating system of the applicant which was central in the

formulation of the charges proffered against the employee.

The procedure to follow in concluding a credit agreement at the applicant’s stores is as

follows:
e capture the necessary factual information of the customer.
e capture all the transaction information.
e then establish the credit worthiness of the customer.

Once the above information is recorded the system allocates a score in respect of the
purchase deal and thereafter either indicates whether the deal can be authorized or not.
The system will indicate if the deal based on the information fed to it is a credit risk or
not. The credit controller has two options if the system indicates that the deal bears

some risk. The options are:
o refer the application to Durban office for approval; or

e convert the high purchase transaction into a loan account.
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Turning to the incident that led to the termination of the employment relationship, it is
common cause that the employee concluded two transactions (at separate times) with
Mr Smith, a customer who purchased furniture on credit from the applicant. The

transactions were concluded on 25th and 30th September 2004 respectively.

On 25th September 2004, Mr Smith sought to purchase from the applicant on higher
purchase (HP) a wall unit from the applicant. Before finalizing the agreement the
employee had to capture the details and all transaction information of Mr Smith. The
purpose of doing that was to establish the credit worthiness of Mr Smith being a new
customer. Because of what appeared to be a default in payment at Morkels Furniture

Store the system identified Mr Smith as a potential risk creditor.

The case of the applicant during the arbitration proceedings was that once the system
had shown that Mr Smith’'s was a risk, the employee had two options, in terms of the
procedure stated earlier. The one option was that he should have referred the matter to
the Durban office and the second was converting the HP deal into a loan account. It
was also the duty of the employee according to the applicant to have assessed the
credit reference of Mr Smith before exercising any one of the two options available to

her in terms of the policy.
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The case of the applicant was also that the employee failed to conduct a proper check
on Mr Smith and had she done so she would have discovered that the Morkels account
had been paid off and that the credit reference was out dated. Had she done the proper
credit check there would have not been any need for her to exercise her discretion in as
far as having to refer the matter to the Durban office or converting the deal into a loan
agreement. A proper credit check would have indicated to the employee that Mr Smith
gualified for a straight HP agreement which carries a much lower interest rate. The loan

account on the other hand carries a much higher interest rate.

The grounds for review and the award:

The applicant contends that the arbitration award contained certain reviewable

irregularities in that the commissioner failed to:

e apply his mind to the evidence before him in particular in relation to the issue of

gross negligence.

e take into account the two previous warnings which had been issued against the

employee relating to poor customer service.

e that the commissioner committed a misconduct as envisaged in section 145 of the

Labour Relations Act 66 of 1995. The commissioner’'s arbitration award was

criticized for being unjustifiable having regard to the evidence presented during

the arbitration proceedings.
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The legal principles and evaluation:

The function of the Court in considering whether or not to interfere with the arbitration

award on review is limited to those grounds provided for in terms of section 145 of

the Labour relations Act 66 of 1995, as suffused by the constitutional standard

of reasonableness. The reasonable standard entails the applicant having to show that

the decision reached by the arbitrator under the statutory arbitration system is one

which a reasonable decision maker could not reach. See Bato Spar Fishing (PTY)

v Minister of Environmental Affairs and Tourism [2004] ZACC 15; 2004

(7) BCLR 687(CC), Sidumo & Another v Rustenburg Platinum Mines Ltd

& Others (2007) 28 I1LJ 2405 (CC).

In the present matter the commissioner in her evaluation of the facts and evidence
accepted that the employee did not follow the procedure as a set out in the applicant’s

policy. Having arrived at this conclusion and having further evaluated the facts in

relation to the first charge of gross negligence found that the applicant has failed to

show the misconduct of gross negligence.

It needs to be emphasized that the judicial review power given to the Labour Court is
not for the purpose of necessarily weighing evidence which was presented during the

arbitration hearing, upon which the commissioner acted upon in arriving at his or her

) ¥
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conclusion. The enquiry which the Court needs to conduct is whether or not there is the
evidentiary basis for the conclusion reached by the commissioners. In other words the
duty of the court in review is to determine whether the conclusion reached by the
commissioner has its support in substantial and credible evidence including
consideration and appreciation of the issues arising from the dispute and the facts. In
the court’s view, of course this inquiry may answer both the question of whether the
commissioner committed gross irregularity or the reasonableness or otherwise of the

award.

The only witness of the applicant testified that she phoned Morkels on 19th November
2004 and established that Mr Smith had paid that account within 6 months. Had the
employee done the same she would according to him have established that fact and
would have entered the correct information in the system. He further testified that Mr
Smith ended up paying R32,00 more on his instalment because of the incorrect

conversion of the deal from HP to a loan agreement.

In her defence the employee testified that when she converted the contract to a loan
agreement she gave a copy thereof to Mrs Smith. She acknowledged that this was
against policy but indicated that it was common practice which was adopted in seeking

to ensure that one does not lose a customer.
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The employee testified that whilst waiting for the Mr Smith to bring the signed contract
back she received a call from the customer care unit. As concerning the reasons why
the transaction was changed from HP to a loan agreement, the employee testified that
there were various reasons for that. She indicated that one of the reasons was because
of failure to submit the payslip by Mr Smith. She disputed that the system blocked the
HP transaction because of the incorrect information about Morkels’ account. She
however under cross-examination conceded that that was the reason she gave when

the issue was raised the first time.

The charge of gross negligence

In arriving at the conclusion that the dismissal was unfair the commissioner reasoned
that he found it difficult to accept that the conduct of the employee amounts to any
negligence at all. He accepted that the conduct of the employee may well be prohibited
by the applicant’s policy but did not justify dismissal. In analyzing the evidence further
the commissioner found that the sanction of dismissal was inappropriate. It is clear that
the commissioner in arriving at this conclusion took into account the circumstances

surrounding the conduct complained off by the applicant.

It is common cause that Mrs Smith lodged a formal complaint with the applicant when

he came to know about the changing of the transaction from HP to a loan agreement.

P B
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In the court’s view the conclusion reached by the commissioner is very strange in that
he says that there was no negligence on the part of the employee after finding that the
employee did not follow the procedure as set out in the applicant’s policy. It seems clear

that the commissioner did not apply his mind to the issue of whether there was any

causal connection between failure by the respondent to follow the procedure set

out in the policy of the applicant and the loss suffered by the applicant as a result of the

conduct of the employee in this regard.

In the circumstances of this case negligence entailed an investigation into whether or
not by failing to comply with the policy and procedure for concluding a credit transaction
with Mr Smith the employee failed to exercise reasonable care. If the commissioner had
conducted this enquiry and assuming that he had come to the conclusion that the
employee did not exercise reasonable care in the manner in which he handled the
transaction then the conclusion would have been that the employee was negligent in the
manner in which he handled the transaction. Of course this enquiry would have entailed
an investigation into whether or not the employee could have reasonably foreseen the
consequent result of his failure to follow procedure. Having come to the conclusion that

the employee was negligent the next inquiry would have entailed enquiring into whether
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or not the negligent conduct was aggravated and if so then the conduct would

have amounted to gross negligence.

The court held that the above is a task which the commissioner seems to have ignored
or failed to appreciate. Had he applied his mind to the totality or substantial evidence
before him he ought to have found that not only did the employee fail to comply with the
applicant’'s procedure in concluding the agreement and converting it into a loan
agreement but that it was also because of that conduct that the applicant incurred an

unnecessary loss.

The other inquiry which the commissioner ought to have conducted which he failed to

do concerns the issue of whether or not the employee did foresee the loss the

applicant suffered as a result of his failure to follow procedure.

The charge of poor customer service

As concerning the charge of poor customer service the commissioner found that the

applicant had failed to show the existence of a rule regarding poor customer service.
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The commissioner questioned the validity and the reasonableness of such a rule if it

existed at all.

In its founding affidavit the applicant does not challenge the finding of the commissioner
that there is no evidence of the formal rule governing customer service. The applicant
however contends that there was no need for a specific rule to deal with that issue
because the rule is self evident. This contention seems to be based on the assumption
that the employee ought to have known about the standard governing the way credit
managers were to handle customers and the consequences of failure to meet that

standard.

Item 7 of the Code of Good Practice, provides that any person who considers

whether the dismissal for misconduct is unfair should consider:

“(a) whether or not the employee contravened a rule or standard regulating

conduct in, or of relevance to the work place; and
(b) if the rule or standard was contravened, whether or not
(i) if the rule was a valid or reasonable rule or standard

(if) the employee was aware, or could reasonably have been expected to be

aware, of the rule or standard
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(iii) the rule or standard has been consistently applied by the employer

(iv) dismissal was an appropriate sanction for the contravention of the rule

or standard.”

It is generally accepted that an employer need not specifically spell out each and every
rule of the workplace. In this respect the employer need not for example specifically
spell out a rule regarding theft at the workplace. This is a rule that every employee is

reasonably expected to be aware of including its consequences.

In the present instance the duty to show that the employee was aware of the rule or

should reasonably have been aware of its existence rested with the applicant.

The court held that it seemed that the commissioner failed to appreciate the substantive
evidence which had been placed before him. As a result he committed a fundamental
mistake of fact when he said that the applicant had no rule or standards regulating poor
customer service. The mistake arises from the fact that even on the version of the
employee she knew about the standard regarding customer service. According to her
she was on 10th November 2004, summoned to a performance counselling concerning
the issue of customer service. She was at that hearing cautioned by Mrs Kruger who

initiated the counselling that she could face dismissal at the end of the counselling.
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The court held that it the arbitration award of the commissioner stands to be reviewed.
The circumstances of this case requires that the matter should be remitted back to the
first respondent for a determination afresh by a commissioner other than the second

respondent.
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